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37haaaf atT vi Tar Name & Address

Appellant

fl!l/s. Sunrise Electronic,
1, _sarthak Building,
Behind Fun Republic,
Satellite, Ahmedabad.

al{ af gr r8 skz sriits rra aar & at as g snar a fa zrnRerf fr
al; ·r tar 3rf@rant a 3l1flc;f ?:IT gr@fur mer gda aar &1 .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(«) aha sq1 gycno srf@z, 1994 c#l" tJm rn ~~~ 1=frwIT cfi 6iR 1l ~ t!Nf "cb1"
Ur-err qr qg a siifa gateru 3ma Greft era, rd war, fad ju, Twq
faa, theft ifs,Ra {tua, iraf, { facet : 110001 "cb1" c#I' \YIFTf ~ I

(i) A revision application lies to the Under Secretary," to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ii) zuf? Ta at grf # ura }Rt afar an fa8 vsrr u 3r all} i zu
fcRfr 'f]O.:Slll_lx ~ ~ 'fjU.:S!lllX "B T-ffi1 ~ .\l'f@ ~ .:nit "B, m fcRfr +70gFr zquta& q fcRfr
cbl',('l'.SJI~ "B ?:IT fcRfr '+1°.:Sllll',( if ·m T-ffi1 ant 4Rana ha g{ & I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the co · c'f sing of the goods in a
warehouse or in storage whether in a factory or in,p warehouse
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'BRd as fa# z; zurqr faffaa r "ITT n mT # fafufr sq)r zrea a ,
ml R Gqla zca a Reme i it sa a are fat zz za gag Raffa at

(A)

(8)

In case of rebate of duty of excise on goods ~?:<Ported to any country or territory outside
India of on excisable material used in the mai.f®racture of the goods which are exported
to any country or territory outside India. · ·

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. ~~ .,-.,.=,m , '

~ \3('qli:i1 cITT '3('qli;1 ~ cB" 'TfflRft it s4@h ifs #t n{ ?ks#h h arr?gr
\iTf ~ tfRT ~ frr<:r:r * a1fa snga, srft a arr Ra at a w m GfTcf faa
arf@Pru (i.2) 1998 tfRT 109 &IxT~~ ~ ir I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or aftc/r, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

hr sired ca (34la) Rural, 2001 * frrlli:r g * 3iwm f21Plfett:c m ~ ~-8 if
at fit , hfa sh # uf arr ha fasfl 1=fTff cB" '½"lci-<tC'l-3~ ~ 3l1flc;r
3re #t at-at ufaii a rer Ura 3m4a fhu urn afg /er# rrr .gar <.l gr sfhf* 3RflRf t:TRT 35-~ # frrmft:r ~ * :fRfR ad a rr €rz-6 arc a uf ft ±tf
a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which_ .
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
3·5-EE of CEA, 1944, under Major Head of Accou.nt.

0(1)

(2) Rfc1'r11 3ITTlcR cB" arr vi ic an a era qt za Ga# a zit q21 2o0/-pl
:fTciR cITT ~ 3Tix ~ xiW "l-<cbl-1 ga car snt zr at 1000 /- al 6hr 4Ta al ug I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zca, a#tu sari ye vi ar a ar4tar urznf@raw a uf or@a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) €ta sari re 37f@,fr4, 1944 cITT tfRT 35-~/35-~ cB" 3iw@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

qffaa ab 2 (4)a sag rurorarar # srfta, rat r i ha gyce,
tu sglzca vi ala 3rah#ta nznf@ran(Rec) ah uf?a &hi 41f8al, 3earrz
2"1,real, sglf] 44qT ,3rat , frr+rf, Isl<so04

(a) To the west regional bench ot" Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6:1~iof G,entral :,;_E◊cl§~(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/:- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50· Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? gr mara< re sr#ii at rrgl tar t at u@la eit fer #tr al gar
ssja an far ur fey sa aea # st'gg #ft fa fera rat ara ffl cB" -~
~~ 3741a nzn@raw at v 3r@la zn a4tuzr at va 3radar fh5u '3ffffi' -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rl11lll&P-l ~~ 1970 ~~ c#l"~-1 cB" 31cffffi -~ ~ ~ '3c@"
3rr4a zu sag zqenfenf Rofu uTf@art # smr u2ta #t va 4fu 6.6.so h
qr=nr1tau zrca feae cm stnr a1fez [

0 . One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a zit iaf@a mai al Riaar av4 ar fuii #6l ail ft ezn aaffa fa \i'ffm t \Y[f
ft zrca,ta Gara zyeen ga araz arfl#tu mrnrf@ran (arzffaf@) fr, 1o82 ffe
t-1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

tr zfca, #r; sari gc ga Etna 3rfl#tr naff@eon( free),
~~cB" l=fl1=@ 1l i:pcf<5t.ll-Jil !(Demand) ~ ~(Penalty) cBT 10% wf '5fl-lT~
'3ff.:rcrr:r % I~, ~wf '5fl-lT 10~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 Df the Finance Act, 1994)

0
~~~JfR~i)5- '3@TRf,~~ ''cITTf&f q?!"-mrf"(Duty Demanded)

a. (Section)~ nD i)5-~f.ifi~;
z furra #@z 3fez alft,
au h@2fezfit#Ru 6haa auif.

> reqfsaa«if sr@he lusga snrl gear, sr8tea' anRr ah kfgqr4 fear rm
.::).
Q,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It.may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r arr2r kswR sr@la mqf@raw a war ssi zye errar zyesouas RhalR gtat futz zye h 10%

mars ant rsibaa avs falf@a lasavs 1omarut eadI
In view of above, an app<?al against this ord e the Tribunal on payment of

10% of the duty demanded where duty or duty dispute, or penalty, where
penalty alone is in dispute."



F.No. GAPPL/COM/STP/4005/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Sunrise Electronic, 1, Sarthak Building,

Behind Fun Republic, Satellite, Ahmedabad (hereinafter referred to as "the appellant") against

Order-in-Original No. WS07/O&A/OIO-05/AC-KSZ/2023-24 dated 13.04.2023 (hereinafter: i·
referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division VII, Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AAFFS4306N. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 53,74,850/- during the FY 2015-16, which was reflected under the heads "Sales

/ Gross Receipts from Services (Value from ITR)" fled with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant was called upon to submit. relevant documents
.1

0
for assessment for the said period. However, the appellant had not responded to the letters

· .,

issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice· No:
V/WS07/O&A/SCN-788/(FY 2015-16)/2020-21 dated 24.12.2020 demanding Service Tax

amounting to Rs. 7,79,353/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fee for late filing of ST-3 Returns under

Rule 7C of the Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994; and

imposition ofpenalties under Section 77(1) and Section 78 of the Finance Act, 1994: 0

;

confirmed under proviso to Sub-Section ( 1) of Section 73of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 7,79,353/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 20,000/- was imposed on the appellant under Section 70 of the
;_i

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 7,79,353/- was

Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994; and (iii) Penalty of Rs.

10,000/- was imposed on the appellant under Section. 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the fol · unds:
I

4
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o

o.

e The appellant, being Authorised Service Center of SONY, engaged in the business of

. trading of Electronic Appliances Parts and Mobile parts as well as engaged in

providing Repair and Maintenance Services and they were holding service tax

registration number AAFFS4306PST001.

The appellant could not reply for the show cause notice and not attended personal

hearing granted by the adjudicating authority because the appellant had not received

any of the communication given by the department. The address registered under

Income tax department is not owned to the appellant anymore and during the period

when all the communication sent to the appellant, the appellant could not receive the

same.

The appellant is registered under Gujarat VAT for sale of mobile parts and collecting

as well as deposit VAT tax liability within due time lines and also filing the monthly

as well as annual returns ofVAT.

e The difference of income shown in ST-3 v/s income shown in ITR in respect of the

income shown under the head named as Mobile repair and maintenances charges

amounting to Rs. 53,74,850/- derived by the department specifying that the appellant

had not registered as per the provision of Service Tax Act, 1994.

e However, in fact, the appellant was registered themselves under Service Tax Act and

holding service tax registration as AAFFS4306PST00 1. The appellant have submitted

that they have paid required service tax and the summary of the income shown in ST-3

for FY 2015-16 is as follows.

Particular Apr to Sept Oct to Mar Total

Income shown in ST-3 26,10,682/ 27,64,171/ 53,74,853/

Service Tax paid 3,51,898/ 3,97,271/- 7,49,169/

They have also submitted copy of ST-3 Returns for the FY 2015-16 along with the

appeal memorandum. • From the above mentioned table, it is clear that the appellant

had shown the income in ST-3 properly matching with the income shown in the

statement of income for FY 2015-16.· no liability of service tax is to be paid

by the appellant.

5
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e The adjudicating authority imposed the penalty under section 77(1) i.e. for non

applying service tax registration. However, the appellant was already registered with

the service tax department, therefore, no penalty should be levied under this section.

G The adjudicating authority imposed the penalty under section 70 read with Rule 7C

i.e. for late filing of S.Tax Return. However, the appellant was· already filed their ST-3

Returns within time, therefore, no penalty should be levied under this section.

e On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set a.side.

4. Personal hearing in the case was held on 25.08.2023. Shri Arjun Akruwala, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the appellant had already

· discharged the entire tax liability by filing service tax return. Copy of the. return and the Q
challans for. the payment of tax are enclosed- with the appeal. However, the. adjudicating

authority has taken the value as per ITR without any verification or taking into account the

ST-03 returns filed by the appellant. He requested to set aside the impugned order.

0

. .
decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case; is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

6. It is observed that the main contention of the appellant that the show cause notice

issued on the basis that the appellant not registered and not filed ST-3 Returns, however, in

fact, the appellant was already registered under Service Tax Act and holding service tax

registration as AAFFS4306PST001 and filed their ST-3 Returns. The appellant have

submitted that they have paid required service tax and they had shown the income in ST-3

properly matching with the income shown in the statement of income for FY 2015-16.

Therefore, no liability of service tax is to be paid by the appellant.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide impugned order passed ex-parte.
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7. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I
. .

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between thie ITR-TDS taxable value and the taxable value in

Service Tax Returns.o
3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue. of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and_,,,,, ....~·--· .

0
/". documents, which were allegedly not submitted by them. However, without any further

I~ inquiry 6/:investigation, the SCN has been issued only on the basis of details received from
I·· .. :' . I

· \:·: \ ·_th~,Incomi Tax department, without even specifying the category of sei:vice in respect of

,..._..,. which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. On verification of the Profit & Loss Account for the FY 2015-16 and Service'Tax

Return for the FY 2015-16 filed by the appellant, I find that the appellant correctly shown the

income in the Service Tax Return and paid appropriate Service Tax for the FY 2015-16. The

details of the Service Income shown in P&L Account and ST-3 are as under:

Particular ,A.pr-15 to

Sept-15

Gross Income shown in 26,10,682/

ST-3

Oct-15 to

Mar-16
27,64,171/

Total

53,74,853/
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Taxable Service Income -- -- 53,74,850/

as per Profit & Loss

Account for the FY

2015-16 !
i

9. In view of the above discussion, I find that the appellant had already paid required

Service Tax for the FY 2015-16 on the income shown as service income in their Books of

Account and reflected in Income Tax data. Thus, the appellant not required to pay any more

service tax for the FY 2015-16. Since the demand of Service Tax is not sustainable on merits,

there does not arise any question of charging interest or imposing penalties iii the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2015-16, is not legal and proper and deserve to be set aside.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the
0

appellant.

The appeal filed by the appellant stands disposed of in above terms.

%%svs
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

e intendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
M/s. Sunrise Electronic,
1, Sarthak Building,
Behind Fun Republic, Satellite,
Ahmedabad

The Assistant Commissioner,
COST, Division-VII,
Ahmedabad South

8

Date:

Appellant

Respondent
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•

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)

9

vs-(Guard File
6) PA file
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